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The Rome Treaty amended by Lisbon, 
2007 

• “The common commercial policy shall be based 
on uniform principles, particularly with regard 
to changes in tariff rates, the conclusion of 
tariff and trade agreements relating to trade in 
goods and services, and the commercial 
aspects of intellectual property, foreign direct 
investment, the achievement of uniformity in 
measures of liberalisation, export policy and 
measures to protect trade such as those to be 
taken in the event of dumping or subsidies.” 
(Emphasis added) 



The TTIP 

• A new bilateral trade treaty with the USA 
• The largest regional free trade agreement yet 

attempted 
• Aims to increase liberalization and provide foreign 

investors with new right to sue states 
• Will target “non-tariff barriers” not so far removed 

by WTO or EU Single Market rules 
• Solidaristic health services policy are non-tariff 

barriers 
• Increases EU influence over member states’ health 

care policy 
 



Mechanisms for increasing EU control 
over health care policy 

• Extension of members’ GATS commitments: “The aim 
[…] will be to bind the existing autonomous level of 
liberalization of both Parties at the highest level of 
liberalization captured in existing [free trade 
agreements] covering substantially all sectors and all 
modes of supply, while achieving new market access by 
tackling remaining long-standing market access 
barriers […}”. (TTIP leaked negotiating brief) 

• Creation of new investor-state dispute mechanism 

• TRIPS plus intellectual property protection 



Findings – “going beyond GATS” 

• Mode 3: National treatment limitations 
  
All Member States except CY, CZ, EE, FI, LT, MT, PL, SE, SI, SK: None 
CY, CZ, FI, MT, SE, SK: Unbound. 
  
EE: None except professionals trained outside Estonia are required to present a certificate of auxiliary 
training courses of Tartu University. This requirement also applies to Estonian nationals trained abroad. 
  
LT: None, except foreign private establishment and their consumers may not be entitled to receive 
financial support from public resources, including usage of public medical insurance funds. 
  
PL: Foreign private establishment and their service consumers may not be entitled to receive financial 
support from public resources. 
  
SI: Foreign private establishment and their service consumers may not be entitled to receive financial 
support from public resources including usage of public medical insurance programmes. 
  

 



Findings – “going beyond GATS” 
• Mode 3: Market access limitations 
  
All Member States except AT, BE, CY, CZ, ES, FR, FI, IT, LU, MT, LT, LV, NL, PT, PL, SE, SI, SK: None 
  
CY, CZ, FI, MT, SE, SK: Unbound. 
  
AT: Limitation of the number of beds; authorization required according to the national health-service plan is based on the criteria of need; when authorizing the establishment of hospitals due 
consideration on a case-by-case basis is taken of the density of population, existing facilities, traffic infrastructure, topographical conditions and the distance between hospitals. 
  
BE: The number of beds and use of heavy medical equipment is limited on the basis of a health plan. The needs test is in function of the degree of specialization, their capacity and equipment. 
The criteria are fixed, arithmetical rules or formulae designed to calculate the needs in function of the population, age scale, death rate and geographical spread. 
  
ES: Prior authorization is required by the "Comunidades Autónomas" based on an economic needs test taking into account the population and already existing health services in the given health 
regions. 
  
FR, IT, LU: The number of beds authorized is limited by a health services plan established on the basis of needs. 
  
FR, IT, LU, PT: Equipment of heavy material is limited by a health services plan established on the basis of needs. 
  
IT: Private health and sanitary services need authorization by local health authorities. Criteria are based on a ratio in function of population. 
  
NL: Quantitative economic needs test fixed by a health plan allowing for a maximum number of beds related to the population of each health region. 
  
LV: The head, or his deputy, of the health facility should be qualified as a medical doctor. All the limitations pertaining to medical, and dental services, as well as services of midwives and nurses 
are applicable. Private hospital services need authorization by local health authorities. The number of beds and use of  heavy medical equipment is based on the needs of population, age scale 
and death rate. 
  
LT: None, except authorization by health authorities is required which is based on a health services plan established in function of needs, taking into account the population and already existing 
health services. 
  
PL: Head, or his deputy, of the health facility should meet qualifications of medical doctor. All the limitations pertaining to medical, and dental services, as well as services of midwives, nurses are 
applicable. 
  
SI: Authorization by health authorities; when authorizing the establishment of hospitals due consideration on a case-by-case basis is taken of the density of population, existing facilities, 
transport infrastructure, specialization and the distance between hospitals. Entry into public Health network is subject to concession from Institute for Health Insurance of the Republic of 
Slovenia. 
  
 



Investor state disputes – maximises opportunities for 
investor disputes 

• Scope: protection given to “a broad range of 
investors” and potentially to kinds of property 
not protected by the US constitution 

• Welfare objectives, such as health, safety and 
the environment not excluded  

• Investor challenges will provide a liberalization 
pressure additional to WTO and EU rules 



TRIPS plus arrangements reduce policy 
autonomy in the following ways 

• More facility to patent old medicines 
• Ability to patent medical methods 
• Imposition of data exclusivity that extends monopoly 

beyond the patent period 
• Patent term extension 
• Prohibition of approval of generics until patents have 

expired  
These provisions may (in conjunction with other parts of 
a treaty), extend the length and incidence of monopoly 
pricing, prevent pharmaceutical price controls and 
prevent the substitution of generic for patented products.  
 



Conclusion 

The EU aims to extend member states’ 
liberalization beyond that required under WTO 
or EU rules. We conclude that EU plans will 
promote marketization of health care further 
than current rules require or than domestic 
reform has achieved. The TTIP brings a wider 
range of public services under EU influence. 

 



Consistency with rights? 

• Charter of Fundamental Rights, Article 35: “Everyone has the right 
of access to preventive health care and the right to benefit from 
medical treatment under the conditions established by national 
laws and practices. A high level of human health protection shall be 
ensured in the definition and implementation of all Union policies 
and activities.” 

• Maastricht Treaty (1992): “health protection requirements shall 
form a constituent part of the Community’s other policies.”  

• Lisbon Treaty (2007): “in defining and implementing its policies and 
activities, the Union shall take into account requirements linked to 
the promotion of a high level of employment, the guarantee of 
adequate social protection, the fight against social exclusion, and a 
high level of education, training and protection of human health.”  



World Heath Assembly 
Resolution WHA56.27, 2003 

• “1(2)…adapt national legislation to enable the 
full use of TRIPS flexibilities […]”  

 


